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What is tax certainty?  

Part 01 



Adam Smith, 1776 
 
“The tax which each individual is bound to pay 
ought to be certain, and not arbitrary. The time of 
payment, the manner of payment, the quantity to 
be paid, ought all to be clear and plain to the 
contributor, and to every other person. Where it 
is otherwise, every person subject to the tax is 
put more or less in the power of the tax-gatherer, 
who can either aggravate the tax upon any 
obnoxious contributor, or extort, by the terror of 
such aggravation, some present or perquisite to 
himself.” 

OECD principles 
 
“Tax certainty calls for clear and simple rules and 
regulations that minimise disputes” 
 

ATO 
 
“...ensuring the tax and superannuation laws are 
informed, understood, administered, and applied 
with confidence and integrity... We provide 
certainty through interpretation of the law and 
publication of guidance, supporting our clients in 
getting it right the first time” 



Certainty: a part of the tax system 
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Australia: self-assessment 

Importantly, tax certainty needs to be considered in 

Australia in a self-assessment environment  



ATO advice & guidance 

Part 02 



Introduced in 2005 
 

Part 5-5 Rulings 
 
357-5  Object of this Part 
 
(1)  The object of this Part is to provide a way for you to find out the Commissioner's view about how certain laws 
administered by the Commissioner apply to you so that the risks to you of uncertainty when you are self-assessing or 
working out your tax obligations or entitlements are reduced. 
 
(2)  This object is achieved by: 
a) making advice in the form of rulings by the Commissioner available on a wide range of matters and to many taxpayers; 

and 
b) ensuring that the Commissioner provides rulings in a timely manner; and 
c) enabling the Commissioner to obtain, and make rulings based on, relevant information; and 
d) protecting you from increases in tax and from penalties and interest where you rely on rulings; and 
e) protecting you from decreases in entitlements where you rely on rulings; and 
f) limiting the ways the Commissioner can alter rulings to your detriment; and 
g) giving you protection from interest charges where you rely on other advice from the Commissioner, or on the 

Commissioner's general administrative practice. 

Australia: legislative 
basis 



Explanatory Memorandum 
 
“The broad policy objective is to reduce the level of uncertainty for taxpayers and the risks and costs associated with self-
assessment, while preserving the capacity of the ATO to collect legitimate tax liabilities.  
 
Self-assessment relieved the ATO of the obligation to examine returns lodged by taxpayers and allowed the ATO to amend 
errors of calculation, mistakes of fact and mistakes of law after processing the initial assessment and collecting the tax payable 
or paying a refund. In some circumstances, returns may be re-opened many years after the original assessment. In this way, 
the introduction of self-assessment shifted the balance of risk and uncertainty towards taxpayers. The change to self-
assessment meant that the ATO’s resources could be used more efficiently, allowing more revenue to be collected for the 
same administrative cost. 
 
Under self-assessment, taxpayers may be uncertain about how the law applies to their circumstances. Uncertainty exposes 
taxpayers to costs (such as a requirement to pay additional tax, penalties and interest, or the costs of professional advice and 
litigation) if a shortfall is detected by the ATO. Uncertainty may have implications for taxpayer perceptions about the fairness 
of the tax system and consequently may affect the level of voluntary compliance by taxpayers. Finally, uncertainty about the 
tax consequences of a proposed transaction may have adverse economic implications, as taxpayers may be unwilling to enter 
into economically beneficial transactions if they are not able to obtain assurance about their taxation consequences.” 
 
 

Australia: legislative basis 



Two key issues 

1. What are the various ATO advice and guidance products? 

2. What reliance can a taxpayer / tax adviser place on ATO advice and guidance? 

Types of public rulings 

 Taxation Ruling 

 Taxation Determination (short form ruling) 

 Class Ruling 

 Product Ruling 

 Law Companion Ruling 

Practical compliance guidelines  

 

PCGs set out how the ATO assesses tax compliance risk 

across a range of activities or arrangements – whether the 

ATO would consider a matter to be low risk (unlikely to 

require scrutiny) or high risk (likely to attract scrutiny) 

Types of ATO advice and guidance 

Private rulings  Taxpayer Alerts 

 Technical positions     Administration of the law 



Product 

ruling 

Public 

Ruling 

Class Ruling 

Reliance on a ruling? 



Retrospective or prospective? 
Devote compliance resources? 



Private ruling 

Private binding rulings 



Practical compliance guidelines 



PCGs & Taxpayer Alerts 

About Taxpayer Alerts 
 
Alerts provide a summary of ATO concerns about new or 
emerging higher risk tax or superannuation arrangements or 
issues that the ATO has under risk assessment. 
While an Alert describes a type of arrangement, it is not 
possible to cover every potential variation of the 
arrangement. The absence of an Alert on an arrangement or 
a variation of an arrangement does not mean that the ATO 
accepts or endorses the arrangement or variation, or the 
underlying tax consequences. 



Test Case  
litigation  
program 

• Allows taxpayers to get financial help for litigation likely to be important to Australia’s tax 
laws 

• For a case to be approved for funding, the case must: 

• involve issues where there is uncertainty or contention about how the law operates; and 

• be in the public interest to be litigated 

New  
Investment 

Engagement 
Service (NIES) 

• An investor-initiated service for businesses planning significant new investments in Australia 
to commence early engagement with the ATO. 

Other Australian approaches 



Other Australian approaches 

Foreign Investment Review Board 

https://foreigninvestment.gov.au/
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